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POLITICAL SCIENCE 
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THE FRENCH ADMINISTRATIVE COURTS 

IN France, at the present time, in accordance with a theory 
and practice recently sustained in a series of notable de- 
cisions, all suits arising in connection with the operation of 
a public service are withdrawn from the cognizance of the or- 
dinary courts and are subjected to the exclusive jurisdiction of 
the so-called administrative courts {juridictions administra- 
tives) , composed of officers belonging to the administrative or- 
ganization. It would be difficult, nevertheless, to find a country 
in which the individual is more energetically protected than in 
France against arbitrary administrative action. As a result of 
the liberality with which the Council of State admits complaints 
against acts ultra vires and the extent to which it insists upon 
the responsibility of the juristic persons of the public law, the 
individual enjoys, in France, a high degree of protection against 
illegal, improper or imprudent acts of the administration, and 
even against injury which he may suffer as a result of the 
normal operation of a public service. 

To foreigners, and particularly to Anglo-Saxons, who are in- 
clined to assume that the individual can be protected against the 
administration only by giving wide competence and strong or- 
ganization to the ordinary courts of justice, the foregoing state- 
ments may seem paradoxical. The French system is the pro- 
duct of a peculiar and rather complex development, determined 
by the action of various factors. I am indebted to the editors 
of this Quarterly for the opportunity to sketch the main lines 
of this development and to indicate the protection afforded to 
individuals by the French administrative court. 
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I. The principle of administrative jurisdiction, under the laws 
of the revolutionary period 

The assemblies of the French Revolution entertained a con- 
ception of the separation of powers which they thought they 
found in Montesquieu. It differed considerably from the 
American conception. It was particularly characterized by the 
r61e attributed to the judicial power. 

At the very beginning of the famous sixth chapter of book xi 
of the Spirit of the Laws, Montesquieu had written : 

In every state there are three kinds of powers : the legislative power ; 
the executive power that deals with matters depending on the law of 
nations ; and the executive power that deals with matter depending on 
the civil law. ... By the third [the prince] punishes the crime or 
adjudicates the controversies of individuals. This last will be termed 
the power of judging. 1 

In Montesquieu's mind, accordingly, the judicial power had 
to do solely with the repression of crimes and the determina- 
tion of controversies between individuals, or private suits. Pre- 
cisely the same character is attributed to this power in the laws 
passed by the National Assembly of 1789, in the constitutions 
of 1 79 1 and of the year III, and in the laws adopted under 
these constitutions. Citations might easily be multiplied to 
show beyond a doubt that the National Assembly of 1789 in- 
variably regarded the judiciary solely as the organ charged with 
the adjudication of controversies between individuals. As early 
as August 1, 1789, Deputy Thouret, who played a leading part 
in drafting the political laws of 1 789-1 791, remarked, in the 
committee on constitution : " The public powers are divided 
into four different classes or kinds. . . . The execution of the 
laws relating to suits and property rights of citizens necessitates 
the establishment of judges; hence the courts of justice, in 

1 " II y a dans chaque Etat trois sortes de pouvoirs; La Puissance Legislative, la 
Puissance Executrice des cboses qui dependent du droit des gens et la puissance 

executrice de celles qui dependent du droit civil Par la troisieme [le Prince] 

punit les crimes ou juge les diflerends des particuliers. On appellera cette derniere 
la Puissance de Juger." 
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which resides the judicial power." " The same idea was very 
clearly expressed, in March, 1790, by one of the most influ- 
ential members of the Assembly, Deputy Duport. In his 
" Plan for the Establishment of the Judiciary," he wrote : 

Two kinds of laws must be distinguished in a society : political laws 
and civil laws. The former embrace the relations of the individuals 
with the society and those of the different political institutions with 
one another. The latter determine the particular relations of individ- 
uals to individuals. It is for the application of these latter laws that 
the judges are specially and solely instituted. As regards the political 
laws, never can their execution be entrusted to the judges without 
jeoparding public and individual liberty. ... I have stated that the 
judges were instituted only to apply the civil laws. 8 

From this notion of the judicial power followed logically the 
principle of what we call " administrative jurisdiction " {le con- 
tentieux administratis). All matters, even matters of contro- 
versy, which do not involve the application of the civil laws, are 
necessarily withdrawn from the competence of the ordinary 
courts. All administrative matters, including matters of contro- 
versy, are to be determined by the administration itself ; and the 
ordinary courts must in no wise interfere in the administration, 
not even under the pretext of adjudicating suits that arise be- 
tween it and individuals. Conversely, it must be said that the 
administration is not to encroach upon the field of the judicial 
power. 

There is no lack of texts belonging to the revolutionary 
period that sanction these principles. The law of September 
7> 1 79°> gives quite a list of administrative controversies, 

1 " Les Pouvoirs Publics, se divisent en quatre classes ou especes diff 6rentes . ..... 

l'execution des lois qui ont pour objet les actions et les proprietes des citoyens neces- 
site l'etablissement de juges; de la, les Tribunaux de Justice, en qui reside le Pouvoir 
Judiciaire." Archives Parlementaires, I ere serie, viii, p. 326. 

2 " II faut distinguer dans une societe deux sortes de lois : les lois politiques et les. 
lois civiles. Les premieres embrassent les relations des individus avec la societ6 ou 
celles des diverses institutions politiques entr'elles. Les secondes determinent les. 
relations particulieres d'individus a individus. C'est pour appliquer ces dernieres lois- 
que les juges sont specialement et un iquement institues. A l'egard des lois politiques,. 
jamais l'execution ne peut 6tre confiee a des juges sans que la liberie publique et par- 
ticuliere soit en peril J'ai dit que les juges n'etaient institues que pour appli- 
quer les lois civiles " Archives Parlementaires, iere serie, xii, pp. 410, 41 1.. 
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notably claims arising in connection with public works and tax- 
ation, of which it assigns the determination to the district and 
departmental administrations. The law of April 27, 1791, 
article 15, gives to the ministers — i. e. to the heads of the work- 
ing branches of government, assembled in Council of State — 
full competence to deal with controversies in all administrative 
matters. Nor is this all. The important law of August 16, 
1 790, affirms : " The judicial functions are distinct and remain 
always separate from the administrative functions." T The con- 
stitution of 1 79 1 declares, in one chapter: "The officers of ad- 
ministration may take no action that trenches upon the judicial 
domain; " 2 and in another chapter: "The courts may take no 
action that trenches upon the administrative functions." 3 The 
constitution of the year III provides : " The administrative 
authorities may not interfere in matters pertaining to the judici- 
ary ; " 4 and in a subsequent section : " The judges may not 
summon administrative officers into court on account of the ex- 
ercise of their functions." 5 Take, finally, the law of 16 Fruc- 
tidor of the year III, which sums up all the earlier provisions in 
terms of energetic brevity : " The courts are forbidden anew to 
take cognizance of acts of administration, whatever their 
nature." 6 This legislation was rounded out by the law of 21 
Fructidor of the year III, which laid down the rule: " In case 
of conflict of competence between the judicial and administra- 
tive authorities, proceedings shall be stayed pending the decis- 
ion of the minister confirmed by the Executive Directory." 1 

1 Sec. ii, art. 16 : " Les Fonctions Judiciaires sont distinctes et demeurent toujours 
separees des Fonctions Administratives." 

' Tit. Hi, chap, iv, sec. ii, art. 3 : " Les Administrateurs ne peuvent rien entre- 
prendre sur l'ordre Judiciaire." 

8 Tit. Hi, chap, v, art. 3 : " Les Tribunaux ne peuvent rien entreprendre sur les 
Fonctions Administratives." 

* Art. 189: " Les Administrations ne peuvent s' immiscer dans les objets depend- 
ant de l'ordre Judiciaire." 

6 Art. 203 : " Les Juges ne peuvent citer devant eux les Administraieurs pour 
raison de leurs fonctions." 

6 " Defenses iteratives sont faites aux Tribunaux de connaitre des actes d'Admin- 
istration de quelque espece qu'ils soient." 

' Art. 27 : " Au cas de conflit d'attribution entre les autorites judiciaires et admin- 
istratives, il sera sursis jusqu' a decision du Ministre confirmed par le Directoire 
Executif." 
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II. The Council of State and the law of May 24., 18 J2 

This, then, is the system of the revolutionary period : the 
courts may take cognizance only of controversies between in- 
dividuals ; they cannot pass on any claim arising in connection 
with an administrative act of any sort whatever. In such cases 
the administration alone is competent. It is accordingly not 
only party but judge in its own cause. 

Such a state of law could not long remain intact ; and the 
legal evolution which took place in France in the course of the 
nineteenth century ended in the establishment of a high court, 
administrative as regards the origin of its membership but abso- 
lutely independent of the executive power, passing with final 
authority and with absolute impartiality upon all claims made 
against the administration, and thus ensuring to individuals in- 
jured or menaced by arbitrary administrative action a protec- 
tion much more complete and much more certain than they 
could find in the competence of the ordinary courts. 

Of course this development did not take place in a day. It 
is the outcome of efforts which lasted nearly a century. As 
early as the Consulate there was an attempt to develop ad- 
ministrative courts, distinct from the working administration, 
charged with the duty of deciding certain administrative suits, 
such as cases of taxation and of public works. These are the 
councils of the prefectures, established by the law of 28 Pluvi6se 
of the year VIII. These, however, are in the hands of the pre- 
fects, who preside over them with controlling voice, and they 
have only a nominal competence. The decision, as a matter of 
fact, is left with the prefects. 

It is true, of course, that the constitution of the year VIII 
created the Council of State and gave this body, among other 
powers, that of " settling such difficulties as arise in administra- 
tive matters." The decree of June 11, 1806, established a 
judicial committee {commission du contentieux} , which was 
authorized to submit to the Council in general assembly reports 
on matters of controversy. This was the embryo of the Coun- 
cil of State organized as a court. This committee, however, 
exercised only what is traditionally described as a limited judicial 
power {justice retenue). It gave nothing more than advice, 
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even in matters of controversy, and legally the decisions still 
belonged to the government. The executive power remained 
judge of the legality and of the results of acts performed by its 
agents. 

Under these circumstances two distinct movements developed : 
on the one hand, a movement aiming at the complete suppres- 
sion of administrative jurisdiction and the submission of all suits, 
even those arising in connection with administrative acts, to the 
cognizance of the ordinary courts ; and, on the other hand, an 
effort, which found expression in judicial decisions and in the 
legal literature, to limit, without formal change in the written 
law, the number of suits arising in connection with administra- 
tive acts which were to be withdrawn from the cognizance of 
the ordinary courts and referred to the decision of the admin- 
istration. This latter result was to be obtained by drawing a 
distinction between different administrative acts : it was asserted 
that all suits arising in connection with an administrative act 
described as an "act of management" {acte de gestiony were 
within the competence of the ordinary courts, unless an express 
provision of the written law reserved their decision to the ad- 
ministration. 

This movement was not successful. In France, at the pres- 
ent time, no distinction is made, either in judicial decisions or in 
the legal literature, between the so-called " acts of authority " 
and " acts of management" as regards jurisdiction over admin- 
istrative controversies. In the decisions and in the literature 
alike the administrative courts are recognized as competent to 
pass upon all claims arising in connection with an administrative 
act, provided always that the act itself is connected with the 
operation of a public service. 

The movement for the complete suppression of administra- 
tive jurisdiction also failed to realize its immediate purpose. In 
fact, the direct result was quite opposite, in that the domain of 

1 The acts designated by this phrase were those which, although performed by the 
administration, belong primarily to private law, such as sale, lease etc. This second 
movement was too complicated to be described in this article; and the writer begs to 
refer the reader, for fuller information, to his book entitled : Les Transformations de 
droit public (Paris, Armand Colin, 1913), pp. 149 et seq. 
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administrative jurisdiction was enlarged and, so to speak, con- 
solidated. Indirectly, however, this movement led to the for- 
mation, in the Council of State, of a powerful administrative 
court, which, by virtue of the independence of its members and 
the authority attributed to its decisions, gives every possible 
guaranty to individuals affected by administrative action. 

The movement aiming at the suppression of administrative 
jurisdiction found its first expression in an article by the Duke 
de Broglie, published in the Revue Francaise, March, 1828. 
From this date down to 1872 the suppression of administrative 
jurisdiction formed an essential part of the Liberal program. 
In behalf of the great committee on decentralization appointed 
by the National Assembly in 1871, M. Lefebvre-Pontalis sub- 
mitted, June 4, 1872, a long report on a bill which was to sup- 
press the councils of the prefectures and to transfer to the 
ordinary courts such suits as were within the competence of 
these councils. The National Assembly, however, adjourned 
without passing this bill, and the councils of the prefectures are 
still in existence. 

By the law of May 24, 1872, the Assembly reorganized the 
Council of State and conferred upon it " delegated judicial 
power" {la justice deleguee), that is, the right of independent 
decision in matters requiring adjudication. It conferred upon 
this body general and supreme competence by a provision which 
should be cited in full: "The Council of State renders final 
decision in administrative controversies and upon all suits to 
annul, as in excess of power, the acts of the various administra- 
tive authorities." * 

Thus the Third Republic, like the Empire, the Monarchy, the 
Republic of 1848 and the Second Empire, upheld the system 
of administrative jurisdiction. The movement for its suppres- 
sion was a complete failure. There were many reasons why it 
could not succeed. In the first place, there continued to be a 
strong feeling that every administrative act is a manifestation of 
executive power and that the ordinary courts cannot be per- 

1 " Le Conseil d'Etat statue souverainement en matiere contentieux administrative 
et sur les demandes d'annulation pour exces de pouvoit formees contre les actes des 
diverses autorites administratives." 
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mitted to interfere with the action of the government. In ad- 
dition to this, there was making its way unconsciously into the 
public mind the notion of public service. The close connection 
between administrative action and the management of the pub- 
lic service was coming to be realized, and there was increasing 
unwillingness to permit the ordinary courts to interfere with 
this management. 

While the movement aiming at the suppression of adminis- 
trative jurisdiction failed to attain its direct aim, it nevertheless 
achieved one important result. In 1872, as has already been 
indicated, the Council of State was empowered to render inde- 
pendent decisions in matters of controversy ; it became a court 
of last instance. Today it is universally recognized as the com- 
mon-law court {la juridiction de droit commun) * in administra- 
tive matters. The councillors of state are, by virtue of the con- 
stitutional law itself, 2 appointed by executive decree, with the 
advice and consent of the council of ministers, and they can be 
removed only in the same manner. Their positions are in fact 
permanent; since 1879 not a single councillor of state has been 
arbitrarily removed. Nor is the government free to select coun- 
cillors of state at its pleasure, for one-half of the seats in the 
Council must be filled by maitres des requites and three-fourths 
of these maitres des requites must be auditeurs de premiere classe? 

The organization of the Council of State as a court is quite 
distinct from that of the Council of State as an administrative 
body. All the purely administrative elements in the council, 
ministers, councillors of state assigned to special service {en 
service extraordinaire), are excluded both from the general 
assembly and from the separate sections that hear and decide 
cases. The French Council of State is thus in reality a court 
that affords every guaranty of knowledge, independence and 
impartiality. It is composed of members who are described 
as administrative judges {magistrats administrati/s) : judicial 

1 In France " common law " {droit commun) means the general law, whether de- 
termined by statutory enactment or by the decisions of the courts. — Translator. 

2 Loi du 25 Fevrier, 1875, art. 4. 

8 Loi de finances du 13 Avril, 1900, art. 24, par. 3; loi de finance du 8 Avril, 1910, 
art. 97, par. 2. 
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officers from the point of view of their practical permanence of 
tenure and their independence, administrative officers as re- 
gards the source from which they are drawn. Because they are 
originally administrative officers, they are familiar with the 
problems of administration ; they understand its difficulties and 
its needs. For the same reason they do not arouse in the gov- 
ernmental mind the distrust or jealousy which judges of the 
ordinary courts might inspire; and, on the other hand, they 
confront the government without that timidity which is not in- 
frequently displayed by the ordinary judges. As a matter of 
fact, whenever, as a result of the complicated interplay of the 
rules determining competence, the Court of Cassation has had 
occasion to decide administrative cases, it has invariably ren- 
dered decisions less favorable to the individuals affected by 
administrative action than those rendered by the Council of 
State in similar cases. 

Having thus become a supreme common-law court for ad- 
ministrative cases, the French Council of State, especially dur- 
ing the last twenty years, has been working out a remarkable 
body of case law, which affords to the individual almost perfect 
protection against arbitrary administrative action — a higher de- 
gree of protection, I think I may affirm, than in any other 
country. This body of case law deals with three principal 
topics : acts ultra vires (exces de pouvoir) ; misapplication of 
power (dttournement de pouvoir} ; and the liability of the 
administration to individuals. 

III. Acts ultra vires 
The statutory provision, already cited, 1 declares that " the 
Council of State renders final decision in administrative contro- 
versies and upon all suits to annul, as in excess of power, the 
acts of the various administrative authorities." This provision 
gave statutory recognition to a body of case law which was in 
process of elaboration in 1872, and it furnished the starting- 
point for an extensive development of relief against acts ultra 
vires, as regards the authorities whose acts are subject to attack, 
as regards the acts which may be attacked, as regards the 

1 Loi du 24 Mai, 1872, art 9. 



394 POLITICAL SCIENCE QUARTERLY [Vol. XXIX 

grounds upon which the application for annulment may be 
based, as regards the persons who may make such application, 
and as regards the results produced by the decision of the case. 

On the plea of ultra vires, complaint is admissible against 
the unilateral act of any administrative authority, from the 
humblest to the highest. Exempt from attack, of course, are 
the acts of judicial authorities, even in non-controversial matters. 
The same is true of the acts of Parliament, even when, excep- 
tionally, these are administrative acts, special decisions. There 
is (i however, no other authority in France whose acts are not 
subject to the judicial control of the Council of State. The 
president of the Republic himself is placed under this control. 
The Council of State, sitting as a court, does not hesitate to 
quash the decisions of the head of the state when it finds therein 
any violation of law. The act in question must, of course, be 
one which the president has performed qua administrative 
authority. In this respect there has been a development in our 
law which was completed only a few years ago. 

When the head of the state performs individual acts — when, 
for example, he issues a decree of appointment or of removal — 
he has always been regarded as an administrative authority, and 
such acts have always been open to attack as ultra vires. Not 
without difficulty, however, was the same solution admitted as 
regards regulative acts ; in particular, the Council of State re- 
fused to permit general administrative regulations to be attacked 
as ultra vires — regulations, that is to say, which were issued by 
the head of the state in accordance with the advice of the Coun- 
cil of State deliberating in general assembly, and on the invita- 
tion of Parliament. In a decision rendered December 6, 1907, 
however, the Council of State recognized that recourse could 
be had against acts of this character, and at the present time 
applications to the high court for the annulment of such acts 
are received without question. 

Despite this evolution, however, it must be remembered that 
the president of the Republic does not act always qua adminis- 
trative authority, and that acts performed by him in a different 
capacity are exempt from attack in the Council of State on the 
ground of lack of power. This is the case when the head of 
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the state exercises the powers which the constitution gives him 
and which concern his relations with Parliament: when, for 
example, he determines the date of Parliamentary elections, 
calls the Chambers together in extraordinary session, adjourns 
them, announces the closing of the parliamentary session or dis- 
solves the Chamber of Deputies. In such instances he is not 
acting qua administrative authority, and his acts are subjected 
to the exclusive control of Parliament. It is of course incon- 
ceivable that any court whatever should be entitled to interfere 
in the relations of the two political powers. Again, the presi- 
dent of the Republic does not act qua administrative authority 
when he exercises his diplomatic powers, and acts performed 
by him in this capacity are not subject to the judicial control of 
the Council of State. 

In spite of these reservations it is clear that the field within 
which acts may be attacked as ultra vires is very wide. It is 
the wider, because, more than thirty years ago, the Council of 
State and the Tribunal of Conflicts * definitely rejected a con- 
ception which at an earlier period was held in great respect — 
the conception of the " governmental act " (acte du gouverne- 
ment) . Under another name, this conception is still honored in 
Germany. It was asserted that any act performed by the gov- 
ernment, or by a subordinate administrative authority in com- 
pliance with an order of the government, was wholly exempt 
from attack, however flagrant its illegality, if the purpose for 
which the act was performed was political. Thus, for example, 
in 1867, the Council of State refused to entertain proceedings 
brought against the seizure of the works of the Duke d'Aumale, 
made by the prefect of police and approved by the minister of 
the interior. It dismissed the complaint on the ground that 
the considerations controlling the act in question were political. 

At the present time, however, it is the settled practice of the 
Tribunal of Conflicts and of the Council of State to reject all 
such pleas for dismissal of complaints. In a series of decisions 
rendered in November, 1880, the Tribunal of Conflicts held 
that the decrees of March 29, 1880, directed against the re- 

1 Cf. infra, p. 401 et sea. 
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Hgious congregations, had not the character of governmental 
acts, and that the parties affected should be admitted to attack 
these decrees as issued without legal authority. In 1887 the 
Council of State itself also categorically rejected the monarchic 
theory of the governmental act. This it did in proceedings 
brought by the Orleans princes and by Prince Murat against 
decisions by which the minister of war had removed their names 
from the official registers of the army. The minister of war 
asked that the complaints be dismissed on the ground that the 
decisions attacked had been rendered for reasons exclusively 
political. The Council of State rejected this plea, declared both 
complaints admissible and sustained that of Prince Murat on its 
merits. 

In 1889, the Tribunal of Conflicts reaffirmed the position it 
had taken in 1880. It rejected the doctrine of the governmental 
act in three decisions, recognizing the competence of the or- 
dinary courts to inquire into the validity of seizures of pamphlets 
and portraits of the Count of Paris, made by prefects under the 
instructions of the minister of the interior. Not even these in- 
structions, the court held, could give the seizures in question 
the character of a governmental act. 1 

Finally, in a recent decision, rendered March 25, 191 1, the 
same tribunal recognized the competence of the ordinary courts 
to pass upon the liability of the French minister to Hayti, who, 
after various incidents, had refused to unite in marriage two 
French citizens. That his refusal might have been based on 
political considerations the court declared to be irrelevant. 2 

All administrative action is thus subjected to a judicial con- 
trol, brought into operation chiefly by application for the annul- 
ment of acts ultra vires. This application may be made by any 
interested party. The applicant is not held to prove the exist- 
ence of a right, alleged to be infringed by the act which he at- 
tacks ; he has to show only that he has an interest in the annul- 

1 " Considerant qu'en admettant que les instructions [du Ministre] eussent ete 
donnees.'elles ne sauraient imprimer au mandat et a la saisie le caractere d'acte de 
gouvernement . . ." 

2 " Qu'il importe peu . . . que le refus oppose aux parties puisse etre inspire par 
des considerations d'ordre politique." 
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ment of the act, and a simple moral interest, even indirect, is 
sufficient. In the appreciation of such interests the Council of 
State displays great liberality. For instance : it permits any tax- 
payer to object to the consideration, by a municipal council, of 
an undertaking which is not within its conceded competence 
and which accordingly may burden the commune with an 
irregular expenditure. It also permits any individual who holds 
the titles and diplomas required for nomination to a public posi- 
tion {fonction) to attack any irregular nomination to such posi- 
tion ; and it permits professional associations of public function- 
aries to attack any nomination, promotion, removal, suspension 
or transfer to an inferior position alleged to be in violation of 
the law governing the service in question. One has but to open 
the Council of State reports (Recueil des arrets du Conseil 
d'Etat) to find numerous decisions sustaining such complaints. 

In appreciating the sufficiency of the grounds for annulment, 
the administrative high court of France again takes a very broad 
and very liberal view. It admits recourse against acts as ultra 
vires, not only when a law determining competence has been 
violated or when the proper forms have not been observed, but 
also when there has been any violation of the general substan- 
tive law. For a time it was held that recourse could be had, on 
this last ground, only when there was infringement of a vested 
right. To-day, however, this restriction has wholly disap- 
peared ; and whatever be the ground of recourse, the conditions 
on which it is admitted are the same. 

Finally, the Council of State has constructed the marvellous 
doctrine of the misapplication of power, something analogous 
to which may indeed be found in certain foreign countries, but 
which has nowhere had the remarkable development that has 
been given to it in France. 

IV. Misapplication of power 

The doctrine of the misuse or misapplication of power (d£- 
tournement de pouvoir) serves to round out, in a very happy 
fashion, the protection of the individual against arbitrary ad- 
ministrative action. In accordance with this doctrine the 
Council of State annuls the acts of administrative authorities, 
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not solely when they involve a technical violation of a law of 
competence, of a law of form or of a substantive law, but also 
when, although they contravene no express legal provision, they 
are performed by the administrative agent for a purpose other 
than that which the law had in view when it conferred upon him 
his competence. It is in such instances that there is said to be 
misapplication (detournement) of power. As a result of this 
development, there is no longer any such thing as administrative 
" discretion," since the motives determining the action of the 
administrative authority may always be subjected by the parties 
interested to the judicial control of the Council of State. For 
a long time it was held that the majority of administrative acts 
were discretionary, which signified that they could not be at- 
tacked when they were done in legal form by competent author- 
ity, and that the purpose for which they were done was im- 
material. In numerous decisions of the Council of State, some 
of them rendered not more than forty years ago, proceedings 
for the review of acts alleged to be ultra vires were dismissed 
on the ground that " the decision attacked is an act of pure 
administration, which is not of a sort to be subjected to review 
by the Council of State in the way of controversial procedure." 
These acts of pure administration correspond to what the Ger- 
mans call acts of "free appreciation" (freies Ermessen). In 
France the discretionary act belongs to the past: it has no 
place in the law of today. The Council of State is always 
competent to considei the propriety of the purpose for which 
the act was done ; and it does not hesitate to declare it null if 
it finds that the administrative agent, although he has not over- 
stepped the formal limits of his competence, has pursued an 
end other than that which the law had in view in giving him 
such competence. 

In some recent and particularly characteristic instances, the 
Council of State has applied this doctrine in a very definite way. 

It annulled, on the ground of the misapplication of power, a 
decree by which the government, invoking a provision of the 
municipal law of April 5, 1884, dissolved a municipal council, 
in order to secure the correction of irregularities alleged to have 
occurred in the course of the elections. The government can 
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decree the dissolution of a municipal council, but it can do this 
only to ensure the proper conduct of the communal administra- 
tion. Accordingly there was a misapplication of power, equiva- 
lent to action ultra vires, when the government performed an 
act, which beyond a doubt was formally within its competence, 
for a purpose which it could not seek to attain by this means. 

The Council of State quashed a decision of the minister of 
war — the position was held at the time by General Andre — ex- 
cluding a grain dealer from bidding for or receiving award of 
contracts for military supplies, because this dealer held political 
and religious opinions which the general disliked. The Council 
annulled the decision " in view of the fact that the action of the 
minister was based on motives foreign alike to the awarding of 
such contracts and to the position or professional capacity of 
the merchant." 

It is not practicable, within the limits of this article, to cite 
all the decisions annulling orders of municipal authorities on the 
ground of misapplication of power. A typical decision is that 
annulling an order of the mayor of Denain, who, under the pre- 
text of exercising his disciplinary power, attempted to take 
political revenge by suspending a police agent, said agent hav- 
ing (very properly) formulated a complaint against the keeper 
of a tavern in which the mayor's political committee was ac- 
customed to meet. Typical again are numerous decisions an- 
nulling orders of mayors who, inspired by anti-religious zeal, for- 
bade the clergy to wear priestly vestments in attending funerals, 
or who, under color of regulating the ringing of church bells, for- 
bade or narrowly limited ringings preliminary to church services. 

In many of these decisions a new rule seems to be taking 
form — a rule which will open the door more widely to com- 
plaints of misapplication of power. Heretofore the complainant 
has been held to bring direct and positive proof of the existence 
of a reason foreign to the service and determining the action of 
the administrative authority. In decisions rendered in the last 
few years it seems to be implied, on the contrary, that it is 
enough for the complainant to show that the reasons which 
should exist in order to justify the administrative act did not 
exist in fact. The complainant has not to prove that the reason 
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which really determined the action of the administrative author- 
ity was foreign to the service ; it is enough for him to prove 
that the reasons which could properly determine such action 
did not in fact exist. There is here, obviously, no change in 
the nature of the remedy against misapplication of power; but 
the employment of the remedy is facilitated, and the judicial 
control exercised over the active administration by the Council 
of State has received a further extension. 

V. Responsibility of administrative authorities as juristic persons 

Relief against acts ultra vires and relief against misapplication 
of power are not the only means by which the Council of State 
protects individuals against the administration. It has also seen 
its way greatly to extend, of late years, the responsibility of the 
various public services to all those who suffer harm from the 
operation of these services — even from their normal operation. 

During the greater' part of the nineteenth century it was pri- 
marily a question of jurisdiction that was raised. All the legal 
writers maintained that, in cases in which the administration 
might be held liable to individuals, the ordinary courts were 
alone competent to pass upon its liability. This was the period 
in which administrative jurisdiction was still regarded with mis- 
trust. The Council of State had not yet received a right to find 
its own judgments in matters of controversy, and the writers of 
treatises endeavored in all possible ways to restrict the field of 
administrative jurisdiction. They tried to show that, when a 
question of administrative liability was raised, no review of an 
administrative act as such was involved, but only the ascertain- 
ment of a simple fact and of its consequences. The question to 
be decided was purely one of civil law, namely, whether articles 
1382 et seq. of the Code Napoleon were applicable. 1 Conse- 

1 In the sections cited, the provisions on which administrative liability could be 
based are substantially as follows : Every one is liable for damages occasioned by his 
fault (1382). Negligence and lack of foresight constitute fault (1383). For dam- 
ages occasioned by the fault of servants or employees, masters and employers are 
liable, unless it be shown that they could not have prevented the injuries (1384). 
For damages done by animals the owners, or those who are using the animals, are 
liable (1385). For damages resulting from defective construction of buildings or 
from failure to keep them in repair the owners are liable (1386). — Translator. 
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quently, the ordinary courts had exclusive jurisdiction. Under 
the Second Empire two decisions of the Court of Cassation 
recognized the competence of the ordinary courts to entertain 
and decide liability suits brought against the state. 

In the celebrated Blanco case, however, a decision of the 
Tribunal of Conflicts (established in 1872) recognized the 
competence of the administrative judges to hear and decide 
such a suit against the state. In this case the action was brought 
to recover damages for the accidental injury of a child employed 
in the governmental manufacture of tobacco at Bordeaux. On 
the first hearing the judges were equally divided; the decision 
was rendered February 1, 1873, after a rehearing in which M. 
Dufaure, keeper of the seals, participated as president of the 
tribunal. This decision was accepted by the Court of Cassa- 
tion ; and since the Blanco case it has been the settled rule that 
the administrative courts — actually the Council of State in first 
and last instance, unless the case arises in connection with the 
conduct of public works — are competent to hear and decide all 
suits against the state arising from the operation of a public 
service. The ordinary courts are competent to pass upon the 
liability of the state only when the suit arises in the field of 
private law. 1 

It was only after long hesitation that the Tribunal of Con- 
flicts recognized the competence of the Council of State to de- 
termine the liability to individuals of administrative entities 
other than the state, i. e. the liability of departments, of com- 
munes and of public establishments. At length, in 1908, this 
assimilation was made by a decision of the Tribunal of Con- 
flicts, in the Feutry case. This decision, like that in the Blanco 
case, was rendered after equal division and on a second hearing 
under the presidency of M. Briand, keeper of the seals. It 
carried to a further point the development that began in the 
Blanco case, in that it affirmed the competence of the adminis- 
trative court to decide a suit for damages brought against a 
department. 

It is not within the scope of this article to give even a brief 

1 Cf. infra, p. 406. 
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resume of .the controversies which ended in this solution. The 
rule finally established marks a distinct advance in French pub- 
lic law. If the decision of suits brought against the various 
branches of the administration had been assigned, not to the 
Council of State, but to the ordinary courts, the liability of the 
public services would certainly not have received the great ex- 
tension which the decisions of the Council of State have given it. 
It is true that the high court does not yet go so far as to 
recognize any liability of the state arising in connection with 
acts of Parliament or acts of judicial officers. It is also true 
that the way is open for this further step, and perhaps the day 
is not far distant when it will be taken ; but at present this goal 
has not been reached. On the other hand, as regards the non- 
judicial acts of administrative authorities there has been a great 
extension of public liability. From whatever administrative 
organ or agent the act may proceed, public liability may be in- 
volved, whether the act emanate from the highest authority, the 
president of the Republic in whom the state is personified, or 
from the humblest of its employees. The character of the act, 
too, is of little consequence, provided always that it be not judi- 
cial. It is of little consequence whether it be a regulative act, 
an administrative act affecting the rights of an individual or a 
material operation. No distinction is drawn between so-called 
acts of authority, for which the state is not to be responsible, 
and so-called " acts of management," which alone are to entail 
liability. Admitting the legitimacy of the distinction, acts of 
either sort impose, under the same conditions, the same liability 
upon the state. 

A last stage in this movement has recently been traversed. 
It seems that to-day the Council of State recognizes the liability 
of the administration even in cases where there has been no fault 
in the conduct of the public service. It is true that in the 
decisions there is still mention of " fault of service;" but this 
phrase is not used to describe a fault which may be imputed to 
the public service as a fictitious person ; what is meant is the 
fault of which an agent has been guilty. Sometimes faults of 
this sort are found to exist, and the Council of State leans on 
them in rendering a decision against the administration, whether 
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there has been a violation of law or negligence or lack of fore- 
sight on the part of the agent. Sometimes, again, no such fault 
appears, and yet the Council recognizes the liability of the 
administration. Then we have something that looks like an 
insurance of the individual against damages resulting from the 
operation of a public service, even from its normal operation — 
insurance against what has been correctly described as the 
administrative risk. 

It will not be amiss to cite a few of the most characteristic 
decisions of the Council of State. It is in matters of police 
administration that the high court has been induced most fre- 
quently to recognize public liability. In 1905 the Council 
applied the principle of state responsibility to the case of a shot 
fired by a gendarme to stop a mad bull in an Algerian town. 
In 1 9 10 it recognized that the state was responsible because of 
accidental injury inflicted on a wayfarer by a police agent in 
pursuit of a malefactor. There was in reality no fault on the 
part of the agent, who was simply doing his duty ; the injury 
suffered by the wayfarer was a matter of pure chance. The 
police service was functioning normally ; there was no fault of 
service ; but nevertheless the administration was held liable. 

Can it be asserted, in view of these decisions, that the protec- 
tion of the individual against the administration is not satisfac- 
torily organized in France? There is perhaps no country in 
the world where it is so solidly organized. We have still to 
consider, however, the working of one part of the system, not 
yet described — the Tribunal of Conflicts. 

VI. The Tribunal of Conflicts and the personal liability of 

officers 

The creation of this important tribunal goes back to the 
period when distrust of administrative jurisdiction was still very 
strong. What was intended was to constitute a court, affording 
every guaranty of independence and of impartiality, to decide 
conflicts that might arise between the administration and the 
ordinary courts of justice concerning their respective powers. 1 

' Cf. Duguit, Traits de Droit constitutionnel, i, p. 446. 
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The law of 2 1 Fructidor of the year III assigned the decision 
of such conflicts to the Executive Directory, under the control 
of the legislative power. By this law the government in fact 
obtained the right to withdraw cases from the ordinary courts 
whenever it chose. After the constitution of the year VIII had 
created the Council of State, the government took the opinion 
of this body before rendering decision ; and from the year VIII 
to 1850 conflicts of competence were decided by the govern- 
ment in Council of State. In these matters, as in the exercise 
of its administrative jurisdiction, the government in fact always 
adopted the opinion of the Council. In spite of this practice, 
the system was bad, since it gave the decision of conflicts of 
competence to a body purely administrative in its composition. 
Particularly under the Restoration, abuses were so numerous 
and so flagrant that it was deemed necessary to issue the or- 
dinance of June 1, 1828, to regulate procedure in cases of con- 
flict and to diminish the number of conflicts. The principle, 
however, on which the system was based was left unchanged. 

The constitution of 1848, article 89, formulated the principle 
which governs the existing system : " Conflicts of competence 
between the administrative authority and the judicial authority 
shall be determined by a special tribunal." The law of Febru- 
ary 4, 1850, and the regulation of October 26, 1849, organized 
this tribunal and regulated its procedure. This first Tribunal of 
Conflicts, however, had but a brief existence. It disappeared 
in consequence of the coup d'etat of December 2, 1851. 
Throughout the period of the Second Empire the government 
decided conflicts of competence in Council of State. Finally 
the law of May 24, 1872, article 25, reestablished the Tribunal 
of Conflicts in the form in which it exists today. The article 
reads, in part, as follows : 

Conflicts of competence between the administrative authority and the 
judicial authority are determined by a special tribunal composed : ( 1 ) 
of the keeper of the seals, as president; (2) of three councillors of 
state in ordinary service, elected by the councillors of state in ordinary 
service; (3) of three judges of the Court of Cassation, appointed by 
their colleagues ; (4) of two members and two alternates elected by the 
majority of the other judges. . . . The members of the Tribunal of 
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Conflicts are subject to reelection every three years and are indefinitely 
reeligible. They elect a vice-president. . . . Their proceedings are 
valid only when at least five members are present. The government 
appoints commissioners of the government, chosen from among the 
■mattres des requetes in the Council of State and the avocats generaux 
in the Court of Cassation. 

The system which assigns the determination of conflicts of 
competence to a court composed of such elements affords ample 
guaranties to all parties concerned. In fact, this court is a part 
neither of the ordinary judicial organization nor of the admin- 
istrative organization. It is composed of judges who belong to 
the two highest courts of the country ; who are selected, not by 
the government, but by their colleagues ; and who themselves 
complete the organization of the court by selecting two other 
judges according to their free discretion. The government 
intervenes only by the nomination of its commissioners and by 
the presidency of the keeper of the seals, which is easily justi- 
fied. Granting that all courts should be independent of the 
government, it is still the duty of the government to secure the 
efficient working of the service of justice ; and this, evidently, 
is the r61e assigned to the Tribunal of Conflicts, since it is 
charged with the duty of securing the application of a rule 
which is regarded as essential to such efficient working. 

It is generally believed in France, at the present time, that 
the arrangements above described amply protect litigants 
against any attempt on the part of the government arbitrarily 
to withdraw cases from the ordinary courts. It has already 
been shown that the Tribunal of Conflicts, by firm and indepen- 
dent decisions, has discarded the ancient theory of the non-re- 
viewable " governmental act." It has been shown, in particular, 
that this tribunal has decided that the ordinary courts are ex- 
clusively competent to determine the regularity of seizures 
made by prefects, although these officers were exercising powers 
conferred on them by article 10 of the code of criminal proce- 
dure and were even acting under direct orders from the govern- 
ment ; and that it has affirmed the competence of the ordinary 
courts to determine the responsibility of a diplomatic agent 
who had refused, without legitimate motive, to solemnize the 
marriage of two French citizens in a foreign country. 
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The business of the Tribunal of Conflicts has been steadily 
diminishing. As long as the administrative courts were regarded 
with a degree of mistrust, litigants preferred to bring their com- 
plaints before the ordinary courts. The government was nat- 
urally inclined to contest the jurisdiction of these courts, and 
the Tribunal of Conflicts had frequently to intervene, in order 
to defend impartially the boundary between the judicial field 
and the administrative field. Today, on the contrary, the 
French people has complete confidence in the knowledge, im- 
partiality and independence of the Council of State. The liti- 
gant knows that he is better protected against arbitrary adminis- 
trative action by the Council of State than by the Court of 
Cassation. Accordingly, he prefers to submit his case directly 
to the high administrative court, in cases in which at an earlier 
period he would have applied to the ordinary courts. 

There is, however, a class of liability cases in which the 
Tribunal of Conflicts plays an important r6le, but a r6k which 
may be said to be foreign to the purpose for which it was 
brought into existence. The French courts now uniformly hold 
that administrative officers are personally liable to individuals 
for their personal faults, and that, since the decree of Septem- 
ber 19, 1870, they may be sued for damages on account of 
such personal faults in the ordinary courts ; but that in case of 
fault of service the administrative entity, as a juristic person, is 
alone liable, and that in such a case the action for damages 
should be brought in the Council of State. As a result of this 
distinction, it often happens that when suit for damages is 
brought against an officer in an ordinary court, the competence 
of the court is contested. The question thereby raised is, in 
reality, whether the facts (assuming them to be established) 
show personal fault of the officer or fault of service. If there 
is fault of service, it is not the officer who is liable, but only the 
administrative entity. Accordingly, when the case is carried up 
to the Tribunal of Conflicts, the question to be determined by 
that court is not, properly speaking, one of competence, but 
one of liability. It has to decide whether the facts alleged 
show such personal fault on the part of the officer as to make 
him personally liable. If it so decides, it annuls the order for 
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stay of proceedings (arrite de conflii), and the suit follows its 
course in the ordinary court. If the Tribunal of Conflicts 
reaches the opposite conclusion, it upholds the stay; which 
signifies that, in its opinion, the facts alleged show a fault of 
service for which the administration as such is liable and on 
which it may be sued in the Council of State. 

As a result of this free development of its own r61e by the 
Tribunal of Conflicts, the intervention of this court has rounded 
out, in a very satisfactory manner, the judicial protection of the 
individual affected by administrative action. Without need of 
legislative intervention, in the normal and progressive function- 
ing of institutions, the individual is safeguarded in France by 
the efficient enforcement of the responsibility both of the ad- 
ministrative services and of the administrative officers them- 
selves. The delicate point to be decided is whether the facts 
presented establish personal fault or fault of service; and on 
this point the decision is entrusted to a court which affords all 
possible guaranties of independence and of impartiality. 

I end, as I began, by saying that administrative jurisdiction, 
which, in the thought of the lawmakers of the revolutionary 
period, was undoubtedly meant to give the administration great 
power of action and to ensure that it should itself be judge of 
all claims to which its acts gave rise, has finally, in the natural 
development of things, worked out results diametrically opposed 
to the original design. We have here one of the most striking 
examples of the spontaneous formation of law. In the law 
schools it is still customary to cite, as the classical example of 
this process, the creation of the praetorian law at Rome. Not 
less representative is the development of the French theory and 
practice as regards acts in excess of power, misapplication of 
power and administrative liability. The part played by the 
French Council of State and by French jurists versed in public 
law may assuredly be compared, and not unfavorably, with that 
of the Roman praetor and iurisprudentes. 

Leon Duguit. 

University de Bordeaux. 

[Translated by Munroe Smith.] 



